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In 1950 the Labour Lord Chancellor, Lord Jowitt, sought to reassure
peers that, since the time of Marlborough, "The genius of the British race has
shown that it is possible to combine efficiency with freedom".! The merit of
the British constitution for its supporters has always been the apparent
achievement of this balancing trick between strong government and respect for
liberty, which it is argued has both history and flexibility on its side.2 For them
a historically well-established political culture predicated upon the defence of
liberty against arbitrary government is a key facet of this balance, more impor-
tant and reliable than any legislative or constitutional safeguards.3 As Baroness
Gaitskell argued in 1969, "my experience at the United Nations does not make
me feel that a Bill of Rights by itself is any substitute for the spirit of liberty" 4

Jowitt's reference in the debate cited above to Dunning's famous motion in
1780 reflected his awareness of Britain's long history of suspicions of an over-
bearing Crown needing the reciprocating checks of Parliament and law. The
result of these suspicions was a lengthy process of constitutional evolution, the
smoothness of which was emphasised if not exaggerated by the whiggishly in-
clined (most of them) of all parties, whereby power leached from the Crown to
ministers, hastened by the Reform Acts of the nineteenth century. This power-
ful myth in turn had a number of influential effects. Even though these effects
were also substantially mythic in quality, as critics of Dicey have pointed out in
recent years,> and were indeed already so by the time Dicey and Anson pro-
duced their magisterial works in the 1880s and 1890s, they nevertheless played

1 House of Lords Debates, 5th ser., vol. 167, col. 336, 17 May 1950.

2 See, for instance, John Patten, Political Culture, Conservatism and Rolling Consti-
tutional Change, Conservative Political Centre, London 1991, p.9.

3 See, for instance, The Times, 9 March 1956.
4 House of Lords Debates, 5th ser., vol. 302, col. 1053, 18 June 1969.

5 See, for instance, lan Harden and Norman Lewis, The Noble Lie: The British Con-
stitution and the Rule of Law, Hutchinson Education, London 1986.
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an important role in shaping the cognitive realities and therefore the practice of
the Constitution for much of the British political elite for much of the twentieth

century.6
FLEXIBILITY AND EFFICIENCY

Firstly, they reinforced ideas of the value of a flexible constitution.
Asquith in 1909 commented that

"the great bulk of our constitutional liberties (...) rest upon usage,
upon custom, upon convention - often of slow growth in their early
stages, not always uniform, but which in the course of time have re-
ceived universal observance and respect” 7

At the same time he pointed out, outdated aspects have fallen gradually
into desuetude without, by implication, the violence often detected in constitu-
tional adjustments elsewhere. In this view the constitution is thus a matter of
generally respected adaptable usage rather than entrenched documents.

Secondly, this flexibility was held to derive in large part from the relation-
ship developed between Crown, Parliament and the law in the settlement fol-
lowing 1688. Besides an anxiety, understandable in the circumstances, to se-
cure the Protestant succession in the face of the Jacobite threat, this settlement,
as interpreted by nineteenth century authorities such as Dicey, established Par-
liamentary supremacy over the courts. The judiciary, after the unhappy experi-
ences of the reign of James II, were not to interpret what was and what was not
constitutional or set a limit on Parliament's actions.8 Parliament was seen as
bound neither by the law nor by its predecessors. Instead, for the enthusiasts
for Parliamentary sovereignty, it was a representative assembly able flexibly to
respond to the changing needs of the society it governed. Condemning in 1969
proposals for a Bill of Rights, Labour MP Alex Lyon vehemently denied the
implied criticism that Parliament "does not have the foresight to preserve lib-
erty in a changing economic and social climate" 9

6 Reference, for instance, might be made to the habitual culling of constitutional prin-
ciples from authorities like Anson and Dicey for guidance on contemporary problems by of-
ficers such as the Treasury Solicitor.

7 Quoted in The House of Lords: A Handbook for Liberal Speakers, Writers and
Workers, Liberal Publications Department, London 1910, p.86.

8 For a twentieth century expression of this see Lord Morris in Pickin v British Rail-
ways Board [1974] AC765, at 789.

9 House of Commons Debates, Sth ser., vol. 782, col. 478, 23 April 1969.
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In practice, of course, Parliament continually operated as if it were indeed
bound by its predecessors. There was no question, for instance, at the start of
the century, of repealing the 1884 Reform Act, only of when further enfran-
chisement would be enacted. This did not mean that it could not be done. It
was certainly judged expedient temporarily to set aside constitutional legisla-
tion such as the quinennial provisions of the 1911 Parliament Act (s7) during
the emergency of war twice in the first half of the century. Such prolongations
were always liable to conjure up visions of the abuse of power by the seven-
teenth century Rump Parliament, until forcibly ejected by Cromwell, but the
risk of a reoccurance was seen in practice as slight,

"with public opinion maintaining sufficient influence and control
over Parliamentary events and sufficient authority over the House
of Commons to prevent that body from an undue departure from the
general will" 10

Indeed, these limitations were instead repeatedly seen as, if anything, too
effective for the military needs of the Empire. The century began with Balfour
lamenting, in the light of the early defeats in the South African War that, "when
the opinion of the community lags behind the necessities of the case, there may
be occasions when sufficient rapidity of action is denied to the executive Gov-
emnment", a refrain to be reprised during the war-threatened 1930s.11

The constitutional boundaries of Parliamentary action may not have been
established by entrenched legislation, but they nevertheless existed in the
minds of legislators, in generally accepted usages and principles.12 Parliament,
in other words, was not limited by the courts but was in effect limited by what
was deemed to be the view of the people, by what was consistent with the
shibboleth of liberty, and by the Rule of Law.

The common law concept of the Rule of Law was enshrined, not in a fun-
damental document as such, but in the quasi-religious contract known as the

10Cs. Denman, House of Commons Debates, 5th ser., vol. 374, col. 884, 7 October
1941.

11 ¥ A Johnson, Defence by Committee: The British Committee of Imperial Defence
1885-1959, Oxford University Press, London 1960, p.44; Public Record Office, London
[hereafter PROJ: CAB 21/472, Notes for the Lord President of the Council in Connection
with his speech in the Parliamentary Debate on May 22 1935.

12 See the discussion in Ian Harden, The Constitution and its Discontents, in: British
Journal of Political Science 21/4 (1991), pp.502f, P. McAuslan and J.F. McEldowney (eds),
Law, Legitimacy and the Constitution, Sweet and Maxwell, London 1985, p.8.
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Coronation Oath. As C.T te Water, the South African High Commissioner ar-
gued in 1936,

"The oath which the King takes to govern according to law reveals
the formulation upon which the structure of democratic government
has been reared throughout the Commonwealth."13

This is that government is, in theory, in accordance with, but not con-
trolled by law. One corrolary was the entrenched system of Crown immunities
encapsulated in the misleading doctrine, "The Crown can do no wrong", or
rather was not seen as justiciable at law.

In what is still a dynastic state all institutions ultimately derive from, and
government remains in the name of the Crown. George V indeed attached great
importance to his being consulted on the publication or disclosure of Cabinet
documents, "a principle which is inherent in the constitutional relations of the
Crown and Ministers” 14 The distinction between Crown and ministers was,
however, increasingly meaningless. Nevertheless the Monarch herself retains
some residual powers to ensure the Queen's government is carried on should
the electorate fail to deliver a clear verdict.!5 But it is to this electorate that re-
sponsibility for choosing the government has passed. Ministers, even on the
still restricted franchise at the start of the century, saw themselves as both
democratically elected and accountable.

Fourthly, government was thus legitimated by both the Crown and the
people. As Churchill emphasised in 1910:

"The great prerogatives of the Crown, peace and war, making trea-
ties, dissolutions, prorogations of Parliament, and the creation of
peers, are and have long been exercised upon the advice of re-
sponsible Ministers (...) who, as long as the House of Commons re-
tains its control over finance, will be responsible to this House and
this House alone."16

13 PRO: PREM 1/208, The Coronation of King George VI and Queen Elizabeth,
12th May 1937: Memoranda and Correspondence 1936-1937, p.27

14 pRO: PREM 1/171, H G Vincent to J Ramsay MacDonald, 23 January 1935

15 See Peter Hennessy, The Hidden Wiring: Unearthing the British Constitution,
Victor Gollancz, London 1995, pp.49-72.

16 House of Commons Debates, 5th ser., vol. 16, col. 1429, 14 April 1910
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This combination of Crown and representation, Bagehot's efficient secret
of the near fusion of legislative and executive functions in the Cabinet, was the
recipe for strong government in Britain.!7 As Leo Amery recognised,

"In no other country 1s there such a concentration of power and
such a capacity for decisive action as that possessed by a British
Cabinet, provided always that it enjoys the support of a majority in
the House of Commons."18

And the carrying on of this representative government in the name of the
King was central to the objectives of both major parties, something which he
contrasted favourably, writing during the Second World War, with the apparent
weakness of factional parties in Third Republic France.19

By the 1880s the doctrine of the mandate to rule had already developed.
This view of popular legitimation for government was taken furthest by Radi-
cals of that era such as Joseph Chamberlain, who desired strong, reforming
government,20 and it was inherited in the twentieth century by the newly
formed Labour Party.

SocCIALISM AND THE CONSTITUTION

There were some on the left who nevertheless felt radical constitutional
surgery would be necessary in order to build a socialist political economy.21
Even Clement Attlee flirted after the First World War with guild socialist
ideas?2 which, in their most developed form, would have replaced a territori-
ally based Parliament with negotiating assemblies representing producers and

17 Walter Bagehot, The English Constitution, Fontana, London 1963 (first published
1867), p 68

18 Leo Amery, Thoughts on the Constitution, Oxford University Press, London 1947,
p 70

19 Leo Amery, The Future of Parliament, no place or publisher given, c. 1944, pp.4-5.

20 Writing to Balfour he argued, "I think a democratic government should be the
strongest government from a military and imperial point of view in the world, for it has the
people behind it. Our misfortune is that we live under a system originally contrived to check
the excesses of Kings and Ministers, and which meddles far too much in the Executive of
the country”, cited in Liberty in the Modern State, Conservative Political Centre, London
1957, p.34

21 See in particular Logie Barrow and Ian Bullock, Democracy and the British La-
bour Movement 1880-1914, Cambridge University Press, Cambridge 1996.

22 Clement Attlee, Guild v. Municipal Socialism, in: Socialist Review 21 (1923),
pp 213-218
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consumers. By the early 1930s, however, such ideas had all but disappeared
with the advent of prolonged unemployment and economic depression.23 In-
stead, the Party had been founded to win representation to the existing House
of Commons, and the vast bulk of its membership favoured using this to build
popular support for an inevitably gradual transition to socialism.24 Indeed, in
the face of the Slump which engulfed the second Labour administration and the
felt need for decisive planning to deal with the crisis, there was a widespread
feeling that Parliamentary government, far from being replaced, needed to be
strengthened. New Party defectors from Labour called for government by Or-
ders in Council with Parliament reduced to a debating chamber, whilst for
Cripps the myth of the bankers' ramp of 1931 meant that the first act of a future
incoming Labour government should be to pass emergency powers legislation
to give ministers authority to take necessary actions.25

Nothing quite so drastic was attempted by the first majority Labour gov-
emment of 1945-51 At the end of a long war it in any case inherited well-de-
veloped planning controls which could be used, in association with private en-
terprise, to direct production and address the problems of post-war recon-
struction. In the process largely unsuccessful attempts were made to increase
public consultation or control in fields such as housing or industry.26 The exi-
gencies of reconstruction, however, militated against this. To criticise an ap-
parent failure to do more is to mistake Labour's diagnosis. This was that the
rise of industrial combines in the late nineteenth century had produced private
monopolies inimical to the interests of the public. Labour in the inter-war years
saw itself as seeking, in addition to the civil liberties won by their Radical
forebears, to secure economic liberties by instead directing production in the
interests of the whole.27 As Morrison made clear, the emphasis was therefore
not on individual liberties but on general economic rights achieved through the

23 However, J A Hobson was still advocating a House of Industry in the early 1930s

24 Gee Philip Williamson, National Crisis and National Government. British Politics,
the Economy and Empire 1926-32, Cambridge University Press, Cambridge 1992, pp 37f

25 John Strachey and C.EE.M. Joad, Parliamentary Reform: The New Party's Pro-
posals, in: Political Quarterly 2 (1931), pp.319-336; Problems of a Socialist Government,
Socialist League, London 1933.

26 See Jim Tomlinson, The Labour government and the trade unions 1945-51, in
Nick Tiratsoo (ed.), The Attlee Years, Pinter, London 1991, pp 90-105 (98).

27 See Peter Catterall, The Free Churches and the Labour Party in England and Wales
1918-1939, Unpub. PhD Thesis, London 1989, pp.93f.
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planning of a popularly elected government.28 From such a perspective it was
certainly possible to see the Attlee government as combining efficiency with
freedom.

Jowitt's comment on this subject was, however, made in reply to an oppo-
sition motion the subject of which, the power of the Cabinet, demonstrated that
not all shared his confidence that a satisfactory balance had been struck. The
opposition view that the radical reforming government of which Jowitt was a
member placed more emphasis on socialised efficiency than on individual lib-
erty was underlined a few weeks later when the Minister of Town and Country
Planning's distaste for "Experiments in freedom" in the form of public inquiries
was quoted at the Lord Chancellor.29

THE RISE OF PARTY GOVERNMENT

Even in the late nineteenth century concern, shared by Dicey, was grow-
ing that the threat to liberty now came not from the Crown but from its minis-
ters. The rise of disciplined parties from the 1860s, adjusting rapidly to democ-
racy, meant Cabinets could control Parliament's legislative programme, whilst
the rise of press, the Platform and photography increased the pre-eminence of
party leaders. Dicey complained in 1890 that "Sham Parliamentary govern-
ment" was really "a very vicious form of government by party".30 Party gov-
ernment elected by a plurality system meant the risk of dominance by a caucus.
As Quintin Hogg put it in 1947,

"It seems intolerable that this country (...) should be at the mercy of
single body of men (...) who are led and closely disciplined by the
party system, and who, during the lifetime of a Parliament, can do
anything they desire."31

Such, however, as another Conservative pointed out in the same debate,
was the price of a Constitution centred upon

28 Herbert Morrison, The State and Industry, in. Can Planning Be Democratic?,
Routledge, London 1944, pp 1-23 See also Viscount Hall- "We can have adequate safe-
guards for the liberty of the individual if they coincide with the safeguarding of the stan-
dards of the people", House of Lords Debates, 5th ser , vol 167, col. 1104, 27 June 1950.

29 Lord Winster, House of Lords Debates, 5th ser., vol 167, col. 1094, 27 June
1950

30 Quoted in Vernon Bogdanor, The People and the Party System: The Referendum
and Electoral Reform in British Politics, Cambridge University Press, Cambridge 1981,
pls

31 House of Commons Debates, 5th ser., vol. 444, col. 89, 10 November 1947.
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"The statutory omnicompetence of Parliament. That gives us here
an immense responsibility. In every other country, when you want
to make constitutional changes, you have to have longer notice,
larger majorities, discussions with your constituents (...) In this
country there 1s nothing of that sort at all."32

The resulting need for safeguards against party government was already
encouraging debate about possible constitutional rearrangements by the end of
the nineteenth century. As Vernon Bogdanor shows, there was considerable
interest in both proportional representation and the referendum in the period
between 1860 and 1931. The former was designed to limit party government
by ensuring the representation of minorities, whilst the latter promised a means
of balancing its excesses. However, their advocates were largely those margi-
nalised by the intense party conflict of the late Victorian or Edwardian years;
they were Liberal Unionists disaffected over Irish Home Rule or Tory Free
Traders opposed to Tariff Reform. For them these devices were means of re-
solving the problems of minorities within parties, and unless managing their
problems became important for the party leadership as well, as was the case in
Labour's support for referendums in 1975 and 1979, they had limited prospects
of making progress.33

The situation was more complicated in the case of electoral reform.
Whilst referendums were seen as means of resolving major issues, electoral re-
form involved a whole series of considerations, the merits of which were con-
tentious between the parties, such as plural voting, or within the parties, such
as redistribution, women's suffrage, the alternative vote or proportional repre-
sentation. Though electoral realignments were prompting consideration of the
merits and consequences of reform before 1914, these issues came to the fore
as a result of political manoeuvring over the extension of Parliament during the
First World War. The subsequent innovation of the Speaker's Conference in
1916-17 provided a measure of agreement which made redistribution and a
measure of women's suffrage possible.

There was more dispute, however, over methods of election. The Confer-
ence recommended a limited introduction of the Single Transferable Vote
(STV). This was widely supported by Unionist peers, conscious of the dispro-

32 Sir Kenneth Pickthorn, ibid., cols. 152-153.

33 Bogdanor, The People and the Party System, passim. However, referendums were
used by Victorian local authorities and have recently been revived at this level See Andrew
Adonis and Geoff Mulgan, Back to Greece: The Scope for Direct Democracy, in: Demos 3
(1994), pp.2-9 (4).
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portionate result of 1906 and the radical consequences, not least for their
House. Indeed, several argued that it should be introduced more extensively,
for instance to help contain Sinn Fémn in Ireland. It, however, had little appeal
for MPs from those areas most likely to be affected. Unionists in the Com-
mons, confident of victory in a post-war election voted decisively against
whilst Liberals and Labour tended to favour the alternative vote.34

The same stalemate was apparent when the issue was again considered by
the Ullswater Conference in 1929-30, except that the electoral politics of the
1920s had ensured that the party lines were more clearly drawn. Lloyd George
had paid the price of opposing STV when Prime Minister, and the Liberals
were now wholeheartedly in favour The Conservatives, in the wake of another
rogue election result, joined them in this, but were solidly opposed by the La-
bour members of the Conference, whose opposition seems to have been almost
as implacable as was that of the Conservatives to the alternative vote. Ullswa-
ter therefore soon concluded "that no good purpose would be served by a pro-
longation of our labours",35 and the subsequent Lib-Lab attempt to secure the
alternative vote perished in the crisis of 1931

By the Second World War the cause of reform in electoral methods was
even more hopeless. Both major parties had interests in aspects of electoral
machinery, the Tories in redistribution and Labour in such diverse matters as
plural voting or the use of motor cars. Morrison, however, as Home Secretary,
even suggested in 1943 that the broader question of electoral methods could be
left out of the proposed Speaker's Conference.3¢ Though, in the end, included,
neither proportional representation nor the alternative vote found enthusiasts
amongst the major parties, and the particular hostility of Labour (with very rare
exceptions) to the one and Conservatives to the other continued to rule both
out.37

As a result, attempts in the first half of the century to limit party govern-
ment gradually petered out. Instead, the virtue in the British system of strong
government continued to favour strong party government. The Irish Nationalist
MP, T.M. Kettle, observed in 1910, "You both support the Crown as long as

34 Martin Pugh, Electoral Reform in War and Peace 1906-18, Routledge and Kegan
Paul, London 1978, pp.154, 160-163

35 Conference on Electoral Reform, Cmd 3636, June 1930, pp.4-6

36 PRO: PREM 4/81/5, Part 2, Herbert Morrison memorandum on Electoral Reform,
WP(43)440, 5 October 1943.

37 Conference on Electoral Reform and Redistribution of Seats, Cmd 6534, May
1944, p 8 See also Ben Pimlott (ed.), The Second World War Diary of Hugh Dalton 1940-
45, Jonathan Cape, London 1986, p.714 (26-27 February 1944).
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you are able to advise it what to do”.38 The centrality of party was also appar-
ent in the only real, as opposed to proposed, constitutional innovations of the
late nineteenth century. One of these was the assumption, after the party con-
ferences to resolve differences over Parliamentary reform in 1884-85,

"that matters affecting the interests of rival parties should not be
settled by the imposition of the will of one side over the other, but
by an agreement reached either between the leaders of the main
parties or by conferences under the impartial guidance of Mr
Speaker. "9

The fact that Churchill made this point when complaining that this had not
occurred with the Representation of the People Bill 1948, however, showed
that even this constitutional convention was not always observed.

The other was the streamlining of Commons procedure in response ini-
tially to Irish filibustering which, by the end of Balfour's ministry in 1905 had,
in the form of the quillotine and timetable resolutions, placed further powers in
the hands of party government.

THE SECOND CHAMBER

Even in a Labour Party still effectively contained by the Liberals, there
was little enthusiasm for the limits on party that innovations like proportional
representation might impose. Pointing to the need for strong government able
to carry out its programme, Ramsay MacDonald led its decisive rejection at the
1914 Party Conference.40 In these circumstances the only readily available
safeguard against party government was an existing device, the House of
Lords. This, however, could only be used by the Conservatives. It meant, as
Liberals complained, that the veto on party government was only used against
them. Conservatives were aware of this weakness and from the 1880s a num-
ber of proposals for reconstitution of the Second Chamber were made, given
greater impetus by the prolonged crisis of 1909-11. Typically these would have
reduced and changed the membership to representative hereditary peers, peers
qualified by offices held and life peers. However, as Asquith said, "we have to
face things as they are" and tackle the immediate problem of the Lords' veto.41
Furthermore, Lord Loreburn pointed out, these schemes would still leave an in-

38 House of Commons Debates, 5th ser., vol. 16, col. 1448, 14 April 1910.
39 1bid., 5th ser., vol. 447, cols. 859-60, 16 February 1948.

40 Bogdanor, The People and the Party System, p.124.

41 Quoted in The House of Lords (1910), p.89.
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built Tory majority whilst the Crown prerogative to create peers would disap-
pear; "The House of Commons would thereby be held as in a vice" 42 Never-
theless, the case for placing the composition of the Lords "on a popular basis"
was recognised by the Liberal Government, as is shown by the preamble to the
1911 Parliament Act, though nothing was done to further this aim.

Whilst Asquith respected the value of a revising chamber, for Labour this
was an unnecessary encumbrance to democratic rule. Labour moved the dele-
tion of the preamble, arguing that the the powers of the Second Chamber were
now such that it was not worth getting elected to. Furthermore, as Ramsay
MacDonald recognised,

"if you set up an elective Second Chamber(...). It is going to develop
on its own lines (...) and sooner or later you are going to have pre-
cisely the same difficulties in reference to the present hereditary
House of Lords."3

A change in its composition which did not involve elections, however,
remained open to his charge against Conservative proposals for reform in the
late 1920s; the Tories, he claimed, were "gerrymandering the Constitution” 44
Labour in its 1935 manifesto remained unicameral.

Ironically, there was little disagreement between the parties as to the pre-
dominance of the Commons, as the party conference of 1948 made clear Nor
was there great disagreement on the problems of an elected Second Chamber
that, far from helping to check party government, might actually compound
it.45 The Conservatives, however, felt the need for reconstitution which, whilst
preserving the character and expertise of the Lords, would increase its legiti-
macy and redress somewhat the balance between the two Houses. Otherwise,
they claimed, Parliament was, in practice, unicameral. Indeed, one Tory MP
argued in 1910 that the safeguard of the Lords was so threatened that a Su-
preme Court on the American model was needed to limit party government.46

The various attempts to reform the Lords during the inter-war years, how-
ever, made little progress, not least because of the suspicion that they remained

42 House of Lords Debates, 5th ser , vol 8, col 442, 16 May 1911
43 House of Commons Debates, 5th ser , vol 25, cols 466-9, 3 May 1911

44 Quoted in The House of Lords. A Survey of its History and Powers, Conservative
Political Centre, London 1947, p.22

45 Amery, The Future of Parliament, p.6

46 Sir Frederick Banbury, House of Commons Debates, 5th ser., vol. 16, col 1275,
14 April 1910.
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skewed in favour of the Tories, as if, according to one Labour MP, when they
were in power the TUC should constitute the second chamber.47 Attitudes,
however, changed by the late 1940s, aided by the positive approach of the
peers to the Attlee government and their strict observance of the doctrine of the
mandate. Although left-wingers remained substantially unicameral, most La-
bour MPs now accepted the value of a revising chamber. As a result Labour
showed a greater willingness than hitherto to accept the Conservatives' re-
constitution proposals. This, however, was only as the price for a further re-
duction in the delaying powers of the Lords in order to facilitate the passage of
Iron and Steel nationalisation. With the breakdown of the party negotiations
changes in composition were never referred to or agreed by the Parliamentary
Labour Party (PLP). And for the PLP such changes remained deeply prob-
lematic. Whilst they were unwilling to give a new lease of life to the hereditary
principle, concern about the risks of conflict with a Second Chamber whose
authority had been strengthened by elections remained strong. In the circum-
stances it was best to leave well alone.

The difficulties were illustrated by Labour's experience in 1966-69. By
then the Conservatives, in 1958 and 1963, had finally achieved some of their
reconstitution proposals by a more piecemeal route. There remained, however,
the Tory majority in the Upper House. The chief merit of the Wilson Govern-
ment's proposals, from their point of view, was that they would tackle this by
removing voting rights from hereditary peers and ensure a working majority for
the existing government by the creation of life peers. This would have retained
a revising chamber whose special character had been augmented by the inde-
pendence and expertise added by the life peers, whilst actually strengthening
party government. Such an arrangement had merits for both front benches, if
not for a miscellany of backbenchers concerned at the increase in Prime Min-
isterial patronage powers that would result, Tory traditionalists and Labour
abolitionists, whose tactics effectly killed the Bill. 48 Whilst Liberals were ar-
guing for an elected Second Chamber by the 1950s, the major parties only be-
gan to advocate such a solution in the 1970s, and the detail and the remaining
role for appointed members, if any, remains controversial.49

47 Eric Fletcher, House of Commons Debates, 5th ser., vol. 444, col. 120, 10 No-
vember 1947,

48 See Jeremy Mitchell and Anne Davies, Reforming the Lords, Institute for Public
Policy Research, London 1993, pp.11, 68f, Donald Shell, The House of Lords, Philip Allan,
Deddington 1988, pp.18-19.

49 Jo Grimond, The Reform of Parliament, in: George Watson (ed.), The Unservile
State: Essays in Liberty and Welfare, Allen & Unwin, London 1957, pp.27-53 (45),
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THE RISE OF OFFICIALDOM

The House of Lords question thus remains a cockpit of the debate be-
tween the opposed ideals of strong representative government and the need to
limit government by party. For those of the latter tendency the problem was
exacerbated by the steady growth of the state during and since the nineteenth
century. One writer in 1930 lamented "that the Mother of Parliaments had
come down to being the charwoman of Whitehall”.59 Public legislation, ad-
ministration and expenditure expanded steadily, all with implications for the
intrusive powers of the state. By 1884 that committed individualist, Herbert
Spencer, was already complaining, "Regulations have been made in yearly
growing numbers, restraining the citizen in directions where his actions were
previously unchecked and compelling actions which previously he might per-
form or not as he liked",5! trespassing upon the protection of the public pre-
sumed hitherto to have been provided by the common law.

This can also be illustrated by changing attitudes to the right to privacy.
This was not even discussed in Anglo-American jurisprudence until the 1890s;
instead privacy was a socially assumed corollary of property rights.52 For Lib-
eral distributivists like Hilaire Belloc the wide holding of property rights re-
mained the best guarantor of liberty. Paternalistic Liberal collectivism of the
Edwardian era, though predicated on T.H. Green's ideas that liberty should be
conceived of not just in the negative terms of Spencer, but can be advanced by
positive actions, he denounced as the consolidation of a Servile State.53

There was certainly concern, not least because of increasing social and
industrial legislation, at the growing powers of officials. The MacDonnell
Commission in 1914, for instance, drew attention to the development of ad-

Mitchell and Davies, pp.16-17; Philip Norton, The Constitution in Flux, Martin Robinson,
Oxford 1982, pp 122f, Tony Blair, John Smith Memorial Lecture, 7 February 1996, p 13
As the Constitution Unit set up in 1995 recognised, "the efficiency of the House in its work
- and the difficulty of identifying a preferable scheme of composition - have prevented any
serious attempt at reform since 1969", Paper for Constitution Unit seminar on Reform of
the House of Lords, 20 November 1995

50 Quoted in H Sidebotham, The Inefficiency of Parliament, in Political Quarterly 1
(1931), pp 351-357 (353)

51 Quoted in House of Commons Debates, 5th ser , vol. 782, col 474, 23 April 1969

52 See Maurice Cranston, The Right to Privacy. Unservile State Papers 21. Liberal
Publications Department, London ¢1975

53 Hilaire Belloc, The Servile State, T N Foulis, Edinburgh 1912, Hilaire Belloc and
Ramsay MacDonald, Socialism and the Servile State, SW London Federation of the ILP,
London 1911 See also Peter Wiles, Property and Equality, in Watson, pp 88-109 (100)
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ministrative boards "outside effective Ministerial control and Parliamentary
criticism” .54 Such trends were greatly furthered by the massive expansion of
the state and its legal powers during the First World War. The Cabinet Secre-
tariat, for instance, which grew up after 1916 to tackle the deficiencies in the
field of defence identified by Balfour in 1900, was strongly denounced in 1922
in the press and the Commons as fostering the personal rule of a mercurial and
increasingly unpopular Premier and undermining the accountability of the ex-
ecutive to Parliament, 53 an attack which, however, it was eventually to survive.

Even before the War internal and external threats were being used to fur-
nish reasons to bolster these powers. At the time of the Agadir crisis in 1911
the Official Secrets Act was rushed through both Houses, the most cogent rea-
son given for the replacement of the more tightly drafted 1889 legislation with
these much broader provisions being the difficulty of prosecuting someone
found in the fortifications at Dover who claimed he was merely listening to
birdsong.56 This was followed by the 1914 Defence of the Realm Act and, in
1920, in the face of a gathering Cold War abroad and industrial disputes at
home, the Emergency Powers Act.

Before 1914 there was already concern at the lack of control on the pow-
ers being placed in the hands of ministers and officials. Contending that state
collectivism was unlikely to produce positive results unless officialdom was re-
strained, the Labour MP F W Jowett argued in 1909 that Parliament should be
reconstructed. He advocated the creation of a committee system that would
control the executive, in the manner of British local government.57 Executive
committees, however, do not seem to have subsequently found general favour,
indeed, the committee system in local government is now under attack in some
quarters as "time-consuming and cumbersome".58

54 Quoted in Joseph M Jacob, The Republican Crown: Lawyers and the Making of
the State in Twentieth Century Britain, Dartmouth, Aldershot 1996, p.91.

55 See PRO: CAB 21/221.

56 Lord Haldane, House of Lords Debates, 5th ser., vol. 9, col. 641, 25 July 1911,
See also Oonagh McDonald, The Future of Whitehall, Weidenfeld & Nicolson, London
1992, p.161.

57 FW. Jowett, What is the Use of Parliament?, Pass On Pamphlets 11, London
1909.

58 The Internal Management of Local Authorities in England, Department of the En-
vironment, July 1991, p.10f. Instead, the idea of US-style directly-elected mayors to provide
executive leadership and accountability has increasingly appealed to both left and right, see
Blair, p.7, Daily Telegraph leader, 2 May 1996, p.19.
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However, some kind of Parliamentary committee system to scrutinise the
Executive was put forward by the Haldane Committee on the Machinery of
Government in 1918 and was thereafter a recurring theme of proposals for
Parliamentary reform. Haldane argued that such committees would not only se-
cure "fuller knowledge of the work of Departments and of the objects which
Ministers had in view", but would also encourage officials

"to lay more stress upon constructive work in administering the
service entrusted to them for the benefit of the community than upon
anticipating criticism which may, in present conditions, ofien be
based upon imperfect knowledge of the facts or the principles at is-
sue" 39

Secrecy, in another enduring theme of reformers, was thus not only
against the interests of the citizen, but was also administratively bad. For re-
formers this was the major blemish amongst the many admitted merits of Brit-
ain's non-political Civil Service. It was, as the Webbs recognised, "an able and
honest but secretive bureaucracy”.60 Nevertheless, successful attempts to cast
more light on the inner workings of government were limited in the first half of
the century to the ineffective Estimates Committee established in 1912. In
1919 the Cabinet Finance Committee discussed the idea of a Parliamentary
Budget Committee;

"It would go far to remove the present criticisms, inside and outside
of Parliament, of government expenditure if a statement could be
made, during the forthcoming financial debate in Parliament, to the
effect that, without committing themselves to the establishment of
the French system of Parliamentary Committees as an institution
the Government were considering whether some system could not
be arranged for obtaining the co-operation of Parliament in fram-
ing the Budget. "]

After the detrimental effects of such committees on the French navy had
been pointed to, however, the idea was rapidly dropped. Although the commit-
tee system idea continued to be advocated by distinguished Parliamentarians of

59 Report of the Machinery of Government Committee, Cd 9230, 1918, p.15.

60 Sidney and Beatrice Webb, A Constitution for the Socialist Commonwealth of
Great Britain, Cambridge University Press, Cambridge 1975 (first published 1920), p.69.

61 PRO: CAB 27/72, Conference notes, 29 October 1919.
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all parties,o2 it continued to be resisted by officials. Not the least of several
criticisms by Cabinet Secretary Sir Edward Bridges in 1942 was that it would
constrain the frankness with which a non-political Civil Service could advise
ministers.63

Parliament, however, was not the only means of restraining these officials.
In 1921 the Treasury Solicitor, Sir John Mellor, drew attention to the fact that
wartime contact with officialdom "has greatly accentuated the feeling that it
ought to rest with the law and not with the official to protect the interests of the
individual" 64 The law, however, remained substantially constrained by the le-
gal immunities enjoyed by most Departments of State. Meanwhile there
seemed to be more and more of it around, not least in the form of delegated
legislation. Attention to this problem was powerfully drawn by Lord Chief Jus-
tice Hewart's brilliant polemic The New Despotism in 1929, which con-
veniently ignored his own role in several of the statutes criticised therein in his
earlier incarnation as Attorney General .65 This raised three issues, the justicia-
bility of the Crown, the growth in ministers' powers and the problem of admin-
istrative and legislative overload, all of which were felt to make government
more remote and less accountable. 66

DEVOLUTION AND OVERLOAD

The last of these interwove with the existing issue of devolution. This had
returned to the fore in Ireland from 1870 onwards. This in turn helped spark
Home Rule movements amongst Scottish and Welsh Liberals. These reflected
a sense of cultural distinctiveness, but also of the remoteness and ineffective-

62 See Hansard Society, Parliamentary Reform 1933-1960: A Survey of Suggested
Reforms, Cassell, London 1961, pp.43f.

63 PRO: PREM 4/63/2, Sir Edward Bridges to Martin, 24 April 1942. The other rea-
sons given were the impact on consistency in policy and on collective responsibility, the
stress on the time of ministers and officials, and the risk of dividing civil servants' loyalties
between ministers and committees. See also Morrison's objections given in Hansard Society,
pp.47-8.

64 Quoted in Jacob, p.89.

65 Ibid, p.140.

66 The Federation of British Industry, for instance, were calling at the time for greater
transparency in government through the publication of the advice on which decisions were
taken (see John Sheail, Business and the Environment - An Inter-War Perspective, in: Con-
temporary British History, forthcoming), though this was not to be promised until 1993,
William Waldegrave, House of Commons Debates, 6th ser., vol. 228, col. 1113, 15 July
1993.
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ness of existing administration. The Scottish Liberal MP Murray Macdonald
argued in 1911 that Home Rule would promote local efficiency and relieve the
congestion of business in Westminster.67 He also shared the views of Unionist
peers like Grey and Selborne, informed by their experiences of federalism in
Canada and South Africa, that devolution would facilitate more general federal
unity within the empire.68 Macdonald's view of the benefits devolution offered
the imperial government as well as Scotland, Wales and Ireland was widely
shared in the Cabinet committee on Home Rule established in 1911, for whom
it also offered a way of resolving difficulties such as Ireland's continuing repre-
sentation at Westminster (in an early version of the West Lothian question).
However, Churchill's attempt to tackle the problem of how to fit England into
"Home Rule All Round" by suggesting seven regional assemblies foundered on
the obvious lack of any public sentiment for this. Asquith commented, "we
could not go back to the Heptarchy", a view John Major continues to share.
The Irish were hostile, seeing such schemes as a way of further delaying their
own Home Rule project. And the Unionist leadership, whatever the success of
federalism elsewhere in the empire, did not favour it at home.®® Whilst the
merits of administrative devolution continued to appeal to the Speaker's Con-
ference of 1919-20, these political difficulties remained insuperable. The
founding of Welsh and Scottish nationalist parties in the 1920s reflected the
lack of progress towards their ends in the main political parties.”0 Ironically,
the only people to get devolution were those who had most fervently opposed
it before 1914, the Unionists of what became Northern Ireland.

Welsh nationalism was also hamstrung by a cultural basis which limits its
appeal outside the principal Welsh speaking areas.”! Arguing the continuing
case for devolution to relieve an overloaded Parliament Sir Herbert Samuel in

67 Murray Macdonald, The Constitutional Controversy and Federal Home Rule, in:
Nineteenth Century 70 (1911), pp 33-43

68 patricia Jalland, United Kingdom Devolution 1910-14: political panacea or tactical
diversion, in: English Historical Review 94 (1979), pp.757-785 (761), D. George Boyce
(ed ), The Crisis of British Unionism: The Domestic Political Papers of the Second Earl of
Selborne 1885-1922, The Historians' Press, London 1987, pp 106-107.

69 Jalland, pp.764-85; John Major, Scotland in the United Kingdom, Conservative
Political Centre, London 1992, p.11

70 Vernon Bogdanor, Devolution, Oxford University Press, Oxford 1979, p.39.

71 Kenneth O. Morgan, Rebirth of a Nation; Wales 1880-1980, Oxford University
Press, Oxford 1982, p.256.
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1931 regretted the lack of enthusiasm for Home Rule in Wales and Scotland.”2
In the latter case, however, he was mistaken. The inter-war economic depres-
sion stimulated calls for greater self-government across the political spectrum
in Scotland.”3 Furthermore, there was a much stronger Home Rule tradition in
the Labour Party in Scotland than in Wales, where the cultural bases of na-
tionalism limited its appeal to party activists.”4 Discontent in Scotland was met
by the administrative devolution undertaken by the National Government in the
1930s and consolidated by the former Home Ruler, Tom Johnston, as Scottish
Secretary during the Second World War.7> This perhaps helped to undermine
home rule sentiment in Labour, by the late 1960s interest in devolution seems
to have all but disappeared in the party,’6 if not in Scotland as a whole, as the
activities of the Scottish Convention in the late 1940s and SNP by-election
successes after 1967 bear witness.

Administrative devolution should not be confused with legislative devolu-
tion. There was a case for the latter, as Samuel's concern about Parliamentary
overload and Hewart's about delegated legislation shows. Beatrice Webb in
1931 revived the Webbs' 1920 scheme to tackle both by devolving considera-
tion of delegated legislation to a different assembly. Churchill, in the face of
the economic difficulties of the decade, suggested an economic sub-parlia-
ment.”7 Neither idea, however, made progress. Legislative devolution on a ter-
ritorial basis was meanwhile off the agenda until the 1970s, and when it re-
turned it was much more driven by political considerations than any thought of

72 Sir Herbert Samuel, Defects and Reform of Parliament, in: Political Quarterly 2
(1931), pp.305-318 (309-312).

73 Richard J. Finlay, National Identity in Crisis: Politicians, Intellectuals and the "End
of Scotland" 1920-1939, in: History 79/256 (1994), pp.242-59.

74 See W Knox (ed.), Scottish Labour Leaders: A Biographical Dictionary, Main-
stream, Edinburgh 1984; H.J. Hanham, Scottish Nationalism, Harvard University Press,
Cambridge/Mass. 1969, p.108.

75 After the Balfour Commission in 1954 there was further administrative devolution.
And the Scottish Office has proved consistently successful in bargaining for public expendi-
ture; Peter Hennessy, Whitehall, Secker & Warburg, London 1989, pp.464-5.

76 According to Donald Dewar, he and John Mackintosh were the only Scottish La-
bour MPs who supported devolution in the late 1960s; witness seminar on Devolution in
Scotland in the 1970s, University of Glasgow, 10 May 1996.

77 Beatrice Webb, A Reform Bill for 1932, in: Political Quarterly 2 (1931), pp.1-22;
Norton, The Constitution in Flux, p.100; Hansard Society, pp.31-2. The latter idea was
again broached by Amery in the 1940s, see Amery, The Future of Parliament, p.8.
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the beneficial restructuring of the union state.’8 Nor, despite the various re-
forms suggested in the Donoughmore Committee on Ministers' Powers set up
in response to Hewart's claims, was much progress made on other fronts.
Clearly for Samuel in the late 1940s, by then Liberal leader in the Lords, the
situation remained unsatisfactory.

LIBERTIES AND RIGHTS

Jowitt claimed in 1950 that the Attlee government had made a greater
contribution to liberty than any previous administration through the reductions
in immunity in the Crown Proceedings Act 1947 and the establishment of a
state legal aid scheme.”® This did not stop the Liberals from introducing, with
Conservative support, Liberties of the Subject Bills, drafted by John Macdon-
ald, in 1947, 1950 and 1954, similar in tone to the Charter of Liberties agreed
at the 1947 Conservative Party Conference. Concern focused not just on dele-
gated legislation, but on the twentieth century growth of administrative tribu-
nals and the lack of response to public inquiries. Despite Donoughmore's rec-
ommendations, both Liberals and Tories complained, tribunals were still being
established without any right of appeal, giving ministers quasi-judicial pow-
ers.80 A minister, claimed the Inns of Court Conservative and Unionist Society
in an influential pamphlet in 1954,

"may pronounce his will, like an oriental despot, without reason,
without justification, without appeal, without redress. Where such a
system flourishes, we may truly say that the rights of the subject de-
pend no longer on Law, but on the indulgences of his rulers."8]

Both Liberals and the group responsible for this publication showed
growing interest in imitating the French droit administratif and in importing
ideas on administrative procedures from the United States, to sceptical re-
sponses from officials, and there was strong support for a French style Conseil
d'Etat from academic witnesses such as W.A. Robson and C.J. Hansom to the
subsequent Franks Committee inquiry established in 1955.82 The eventual re-

78 Devolution in Scotland in the 1970s witness seminar.

79 House of Lords Debates, 5th ser., vol. 167, col. 1068, 27 June 1950.
80 See Philip M. Shelby, Civil Liberties, in: Watson, pp.54-87 (62)

81 Quoted in Jacob, p.176.

82 Shelby, pp.65-66; Jacob, pp.181-183; Frank Stacey, The British Ombudsman,
Oxford University Press, London 1971, pp.4-6.

19



Peter Catterall

port, however, rejected this on the grounds that "it would constitute an appeal
from a body expert in a particular subject to a relatively inexpert body" 83

Demands for an administrative division of the High Court, however, con-
tinued. Concerns that Diceyan formulae would no longer suffice to protect citi-
zens against an ever more powerful state meanwhile showed no signs of ebb-
ing. Growing technology increasingly fed this concern.84 Anxieties about the
implications of surveillance technology and computers led, by the late 1960s,
to a shift in emphasis amongst reformers from the common law concept of Lib-
erties of the Subject to the entrenching of rights. As the Liberal MP Emlyn
Hooson said in 1969 in introducing his Bill of Rights, "We pride ourselves on
our unwritten constitution, and on the fact that the common law has been the
bulwark of our liberty for centuries”, but the need to protect privacy and per-
sonal information against a state in which, he argued, there was still insufficient
provision for litigation against the Crown meant that this was no longer
enough.85 Such Bills were also supported or even introduced by Conservatives
when in opposition. Indeed pamphlets on the subject from members of all three
parties appeared in the late 1960s,86 but the leadership of both major parties
showed little interest when in government. For Labour in 1969 not only was
such a proposal impossibly general; there was also the risk that it would be in-
terpreted by a politicised judiciary in a conservative manner, as had been the
case with the US Supreme Court down to the 1954 Brown case. The flexibility
of Parliament continued to seem a better way of "tackling the fundamental in-
justices in our society".87

83 Quoted in Jacob, p.204.

84 As was already apparent at Conservative Party Conferences in the 1950s, see Ja-
cob, p.210.

85 House of Commons Debates, 5th ser., vol. 787, cols. 1519-20, 22 July 1969 The
Tory peer Lord Mancroft drafted, but did not introduce, a Bill of Rights in 1950, see House
of Lords Debates, 5th ser., vol. 167, cols. 1083-4, 27 June 1950.

86 Anthony Lester, Democracy and Individual Rights, Fabian Society, London 1968,
John Macdonald, A Bill of Rights, Liberal Publications Department, London 1969, Quintin
Hogg, New Charter, Conservative Political Centre, London 1969.

87 Baroness Gaitskell, House of Lords Debates, 5th ser., vol. 302, col. 1054, 18 June
1969. For similar Labour attitudes at the time of the 1987 Gardner Human Rights Bill see
Cosmo Graham and Tony Prosser (eds), Waiving the Rules: The Constitution under
Thatcherism, Open University Press, Milton Keynes 1988, pp.184-185.
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THE IMPACT OF ECONOMIC AND POLITICAL CHANGE

For reformers, however, the flexibility of the British system, for instance
in passing the Commonwealth Immigrants Act 1968 thanks to agreement be-
tween the two front benches, showed, Lord Wade argued, how rapidly im-
portant rights can be taken away.88 Nor was strong majoritarian government
seen as such an unalloyed virtue in an era of relative economic decline and the
renewed decay of staple industries during the 1960s. Government was instead
portrayed as both more remote and more ineffective. For instance, in 1968 the
Conservatives set up an inquiry, aware of "a widespread feeling that Parliament
was too remote from Scottish problems" This inquiry recommended limited
devolution to Scotland, a commitment that was dropped after 1976.89

These economic problems have had a number of important effects. Party
identification was weakened. Instead of the straight fights characteristic of
1950s electoral politics, Nationalist parties began to command more support in
an increasingly volatile political landscape, which sapped the legitimacy both
of the Union and of the existing electoral system. Traditional arrangements
were seen as unequal to the task of tackling the problems. Unlike in the 1930s
they were indeed believed by reformers to be part of the problem. The concern
about adversarial politics which reached its heights in the 1970s reflected the
view that the antagonism between the parties compounded Britain's economic
difficulties. It was this anxiety, and the problems that it might lead to if it went
unchecked, which then animated Lord Hailsham's influential constitutional
analyses.90 However, although this gave a new basis to the diagnosis of the
dangers of party government, and the phrase he coined, 'elective dictatorship',
provided an arresting image for the threat he sought to describe, there was in
fact nothing novel in the idea of those dangers.

The problem, if exacerbated by economic troubles, remained that which
had long been diagnosed by would-be reformers; an over-mighty (and appar-
ently increasingly ineffective) state with insufficient legitimacy and freedoms.
The debate, however, has become qualitatively different, held against a back-
ground of political change wrought by economic travails. As a result of these,

88 House of Lords Debates, 5th ser , vol. 302, col. 1027, 18 June 1969.

89 Sir Alec Douglas-Home (Chairman), Scotland's Government, Scottish Constitu-
tional Committee, Edinburgh 1970, p.10. See also Martin Burch and Ian Holliday, The
Conservative Party and Constitutional Reform: the Case of Devolution, in: Parliamentary
Affairs 45/3 (1992), pp.386-398

90 Lord Hailsham, The Dilemma of Democracy: Diagnosis and Prescription, Collins,
London 1978
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attitudes to government have become more sceptical. Both major parties ini-
tially responded in the 1960s by exploring changes to the machinery of gov-
ernment, moving the Whitehall furniture and attempting to reshape the Civil
Service.91 The Conservatives in particular, also began to consider the range of
activities of government, and its relationship with society. Sir Geoffrey Howe
argued in 1977 that government needs to do less better, though he was to find
the reality under Mrs Thatcher rather different.92

Although she came to power with a rhetoric of removing quangocracy and
the remoteness of government, the underlying emphasis was managerial. Power
was to be devolved under her and her successor to, for instance, tenants or
parents, to improve the accountability, in the absence of market disciplines,
and thus the management of public services. But at the same time managerial
considerations have also driven the creation of a resurgent and seemingly un-
accountable quangocracy, an enormous increase in often badly drafted legisla-
tion, equally enormous delegated powers, including the so-called Henry VIII
clauses allowing ministers to amend statutes without requiring Parliamentary
approval, bullying of the media and a dramatic reduction in local government
autonomy which, if anything, increased the sense of governmental remoteness.
At the same time managerial imperatives and a stress particularly on economic
performance acted as a solvent on respect for existing institutions. But the
Thatcher Government was not the only factor. Judicial decisions, over educa-
tion and transport policy for instance, have eroded local government's freedom
of action.93 This reduction in local autonomy has also been driven by European
directives, particularly since the Single European Act (SEA) was passed in
1987

Hitherto the Tories had always portrayed these evils as most likely to
come from a Labour government, indeed charges of badly drafted legislation
being amended during its Parliamentary passage and the reduction of local
authorities to "mere branch offices, with no real authority"94 were made by
Conservatives during the Attlee years. It was Labour which seemed to have a

91 See, for instance, PRO: CAB 128/36, CC(62) 73rd Conclusions, minute 8, 6 De-
cember 1962; Richard Wilding, The Fulton Report in Retrospect, in: Contemporary Record
9/2 (1995), pp.394-408.

92 Geoffrey Howe, Conflict of Loyalty, Macmillan, London 1994, pp.622-623.

93 See, for instance, Bromley LB v GLC [1982] All ER 129; R v Greenwich LB ex
parte Governors of the John Ball Primary School [1990] Family Law Reports at 469; R v
South Glamorgan Appeal Committee ex parte Evans, 10 May 1984.

94 Lord Salisbury, House of Lords Debates, Sth ser, vol. 167, col. 366, 17 May
1950.
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dirigist, "man in Whitehall knows best" culture. In contrast, in the 1990s La-
bour have come to use these same taunts against the Tories and have them-
selves adopted the language of bringing government closer to communities. 93

WESTMINSTER, WHITEHALL AND WRITTEN CONSTITUTIONS

Although the diagnosis of the constitutional problem may be substantially
the same, against this background of economic and political change there has
been some development in the range of remedies adopted or proposed in recent
years. These broadly fall into five categories. Firstly, there is the territorial is-
sue which re-emerged in the 1970s and again in the 1990s. The differences
were the extent to which legislative, as opposed to administrative devolution,
was taken seriously - even though the nature and powers of a devolved body
remain important bones of contention between the parties - and the apparent
strength of feeling for independence, especially in Scotland.

Secondly, according to Liberal Democrats, "Without PR, the cancer at the
heart of Britain's body politic - single-party governments with minority support
lording it over a docile Parliament - will remain untreated”.96 As Jo Grimond
argued in the 1950s, an electoral system established to represent communities
manifestly no longer did so with the rise of party.97 PR then, however, even for
the Liberals was perhaps more of a shibboleth than a programme; according to
Richard Holme in his first election address in 1964 it had an importance
roughly level with site value rating.98 It was the adversarial politics of the
1960s and 1970s and the spectre of ungovernability which alarmed a wide
cross-section of the political classes in the early 1970s, which brought it back
onto the agenda. For instance, Conservative Action for Electoral Reform
(CAER) was set up shortly after the Tory defeat (despite winning more votes
than Labour) in the "Who Governs?" election of February 1974.99 Like Hails-
ham, they were also very concerned about the risk of left-wing extremism,
which the industrial troubles of the 1970s seemed to hint at. Miles Hudson of
CAER was particularly impressed with the contrast with Germany, where the
Additional Member System (AMS) seemed to deliver strong and stable gov-

95 See, for instance, Blair, pp.2, 4-5, 7.

96 Here We Stand: Proposals for Modernising Britain's Democracy, Federal White
Paper 6, Liberal Democrats, September 1993, p.11.

97 Grimond, p.31.
98 Interview with Lord Holme of Cheltenham, 1 July 1996.

99 Conservative Action for Electoral Reform pamphlets and papers, Papers of the 2nd
Viscount Caldecote, Box 35 (privately held), by kind permission of Lord Caldecote.
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ernment and a responsible major left-wing party. 100 This view played a major
part in persuading the Hansard Commission in 1975-76 under the chairmanship
of the Conservative historian Lord Blake to support the adoption of a variant
on the German electoral model,!0! and was further championed in 1977 by
Holme in his A Democracy Which Works.102

Holme, who had in 1974 come back from four years in the United States,
where he was very active in and influenced by Common Cause, in 1976 be-
came founding Director of the cross-party umbrella group, the National Com-
mittee for Electoral Reform, which included CAER, deliberately established on
the model of the European Movement. He had not previously been interested in
constitutional reform, but hereafter Holme was a central figure in a number of
single issue organisations on a variety of constitutional matters, from PR to the
rights campaign with Lord Scarman in the early 1980s, culminating in the set-
ting up of the Constitutional Reform Centre in 1985 and Charter 88 three years
later.103

Conservative interest in PR, however, waned after they returned to gov-
emment in 1979. Labour, meanwhile, remained lukewarm. Three successive
general election defeats brought a greater willingness to contemplate alterna-
tive arrangements, as exemplified by the setting up of the Plant Commission in
1990. But the split in the Commission over its eventual recommendation of a
Supplementary Vote arrangement for elections to the Commons in 1993, and
the reaction in the party, demonstrated how far Labour remained from possess-
ing an internal consensus for change.104

At least all the alternatives on offer, AMS, STV and Plant's Supplemen-
tary Vote, would preserve one characteristic of the present system regarded as
a sine qua non by all parties, the constituency basis. But it is also feared that
they would end the doctrine of the mandate; policy would no longer be pre-
sented to the people but decided by horse-trading by weak governments
(arguably a less accountable situation than at present).105 This is not the only

100 Miles Hudson, Electoral Reform: A Conservative View, Conservative Action for
Electoral Reform, London c1982, p.15.

101 Holme interview.

102 Richard Holme, A Democracy Which Works, Parliamentary Democracy Trust,
London 1977

103 Holme interview.

104 See Simon Burgess, The Political Parties, in: Peter Catterall (ed.), Contemporary
Britain: An Annual Review 1994, ICBH, London 1994, pp.38-49 (41-42).
105 patten, pp.15-16.
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grounds for scepticism. As Tony Blair has recently admitted, "I have never
been persuaded that under proportional representation we can avoid a situation
where small parties end up wielding disproportionate power" 106 Meanwhile,
for some erstwhile Conservative supporters of PR, Blair has been so successful
in defusing the risk of left-wing extremism that PR is no longer so neces-
sary.107

Thirdly, the changes which involve least violence to the existing situation
are those affecting Parliament. Parliamentary reform proposals have two main
objectives. One is to streamline procedures, to unclog Parliamentary business,
allow consideration of long-term issues and to provide better scrutiny of legis-
lation in passage. The other is to shift the imbalance between the Executive and
Parliament, for instance, by restraining the use of prerogative powers. Sir Wil-
liam Armstrong in the 1960s even suggested that there should be a Department
of the Opposition which would place the resources of the Civil Service at its
disposal and help it both to scrutinise the Government and prepare to replace
it, an idea which has recently been revived in some form by the Labour sug-
gestion that there should be Civil Service aides for the Opposition in handling
foreign and defence policy.108

Some developments have meanwhile occurred. The idea of a Parliamen-
tary Ombudsman, inspired by the Swedish example, as a modest effort in this
direction was first conceived in response to the 1957 Franks Report, and was
introduced by the ensuing Labour government ten years later.109 Subsequently
the ambit of the Ombudsman has been slowly increased (though efficacy re-
mains limited by lack of public awareness of his existence), whilst since the
1960s parallel or similar offices have been introduced to police other areas of
public life. And though Parliamentary control of finance remains limited, the
Commons did reassert control of the National Audit Office in 1983.

To some extent, proposed remedies address both the objectives outlined,
for instance, the idea of pre-legislative committee scrutiny of Bills. The Com-
mons Select Committee on Procedure advocated greater use of committees in
this way in 1967, but instead such scrutiny seems to have since disap-

106 Blair, p.13.
107 Interview with Lord Caldecote, 12 July 1996.

108 Interview with Peter Jay, 29 October 1994; Ann Taylor MP at Charter 88 semi-
nar, 14 May 1996.

109 Stacey, pp.7f.
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peared.!10 Significant though it was as an improvement to Westminster's scru-
tiny of Whitehall, the introduction at last of departmental select committees in
1979 did not include this activity amongst their functions. Meanwhile, lack of
expertise has arguably hamstrung the effectiveness of select committees, which
is why some reformers have suggested that pre-legislative scrutiny might best
be carried out by a reformed Second Chamber with co-opted committee mem-
bers.111 They have also been hamstrung by the difficulties of acquiring the in-
formation necessary to carry out their inquiries, which is why this innovation
has been seen as insufficient in itself; what is also needed, reformers argue, is
change in the Civil Service culture Bridges was so keen to defend.

In the 1950s Bridges, as head of the Treasury, objected to the American
political scientist Samuel Beer's book on his department on the grounds that if
people knew how policymaking occurred it would be easier to criticise.!12 The
idea that greater accountability, if inconvenient for civil servants, might help to
make government better was then already established as a principal reason for
setting up select committees. As the 1978 White Paper on the Official Secrets
Act noted, without information people "cannot call their representatives to ac-
count and make informed use of their rights as citizens and electors" 113

The pervasiveness of the 1911 Official Secrets Act had gradually ex-
tended with the business of government. Although its absurd catch-all nature
was already apparent in 1935, when it was used to stop the sale of letters
written by the first Duke of Wellington at Sotheby's,114 it was not until the
failure of a prosecution of the Sunday Telegraph that a committee under Sir
Oliver Franks was set up in 1971 to reconsider this legislation. It concluded
that "any law which impinges on the freedom of information in a democracy
should be much more tightly drawn" 115

110 John Garrett, Westminster Does Parliament Work?, Victor Gollancz, London
1992, pp 71-72, 131-147

111 see Mitchell and Davies, p 2.

112 Samuel H. Beer, Reform of the British Constitution: An American View, in. Po-
litical Quarterly 64 (1993), pp 198-209 (205) See also James E. Cronin, Power, Secrecy
and the British Constitution: Vetting Samuel Beer's Treasury Control, in: Twentieth Cen-
tury British History 3/1 (1992), pp.59-75, William Waldegrave, House of Commons De-
bates, 6th ser., vol. 219, col. 603, 19 February 1993.

113 Quoted in House of Commons Debates, 5th ser , vol. 998, col 514, 6 February
1981

114 Shelby, p 71
115 Quoted in House of Commons Debates, 6th ser , vol. 55, col. 739, 6 March 1984
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Quite how to draw such legislation, however, remained a problem. By the
end of the 1970s there was general agreement that the 1911 Act needed re-
placing, but not on the nature of the replacement. The case for reform was
made by 1970s campaiging groups, such as the Outer Circle Policy Unit.
Piecemeal rights of access to particular information have been extended, partly
as a result of European initiatives.!16 A number of MPs of all parties have
since 1979 introduced freedom of information legislation or been involved in
the Campaign for Freedom of Information established in 1984. They have ar-
gued that the supposed incompatibility of such legislation with ministerial ac-
countability in Westminster systems is demonstrably false as the introduction
of freedom of information in Australia, Canada and New Zealand in the 1980s
bears witness.!17 Such legislation is also intended to open up often arcane ad-
ministrative procedures, along the lines of the American Government in the
Sunshine Act 1977 Others, such as Justice, the legal pressure group formed in
1957, have however claimed,

"at the risk of appearing conventionally pragmatic, we believe that
there are no rigid formulae which will provide for the multiplicity of
situations where the public ought or ought not to be granted access
to official mformation” 118

This problem was apparent with the Thatcher government's attempt to re-
form the Official Secrets Act in 1989.119 Nor would legislation necessarily
entail a duty of disclosure. 120 Instead the Open Government initiative launched
in 1993 has tried to tackle the issue by means of codes subject to investigation
by the Ombudsman, which William Waldegrave claimed, "will be cheaper for

116 See Graham and Prosser, pp 176-177, McDonald, p 168 These measures include
the Data Protection Act 1984, the Local Government (Access to Information) Act 1985,
the Access to Personal Files Act 1987, the Access to Medical Record Act 1988, the Educa-
tion Reform Act 1988, the Access to Health Records Act 1990, the Environmental Protec-
tion Act 1990 and the Environmental Regulations 1992

117 McDonald, pp.168-169; Mark Fisher, House of Commons Debates, 6th ser . vol
219, col 585, 19 February 1993

118 Quoted in House of Commons Debates, Sth ser , vol. 998, col. 538, 6 February
1981

119 McDonald, pp 162-164

120 A5 Tory MP John Bowis objected to Mark Fisher's Right to Know Bill, House of
Commons Debates, 6th ser , vol 219, cols 628-631, 19 February 1993
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the citizen because there is no need to employ lawyers and others, who tend to
waste a lot of money".121

A few months earlier a Conservative backbencher, Richard Shepherd, in
contrast, complained, "Much of our freedom and liberty is no longer dispensed
by this House; it is secured for us by the courts”.122 This brings us on to the fi-
nal means of restraining an over-mighty Executive, the law. Since the 1960s
the judicial review of executive action has steadily increased, based on com-
mon law principles. The operation of the courts has in the process come to be
seen by reformers as a key restraint on elective dictatorship. In 1974 Lord
Scarman called for "a new constitutional settlement that makes use of judicial
power to keep within constitutional bounds the legislative sovereignty of Par-
liament".123 More trenchantly the Liberal Democrats argued in 1993, "We
need to get rid of the doctrine of Parliamentary Sovereignty and start
again."124 To do this would be to overturn the centrepiece of the existing Con-
stitution. But by the 1990s an increasing number of reformers had decided that
this was necessary. After the Thatcher years the only way to restrain the Ex-
ecutive for some would-be reformers, was to replace the Rule of Law with en-
trenched rule by law.

CONCLUSIONS

There is a paradox to be explained here. The British have, in the process
of losing an empire, been responsible for more Bills of Rights than any other
people in history.125 There was a recognition, as one Labour policy document
put it, that "The British system (...) is only one of many ways of finding a true
expression of the will of the people”, and was not necessarily the most appro-
priate one in the circumstances of racial tension which often accompanied de-
colonisation. 126

121 1bid., 6th ser., vol. 228, col. 1125, 15 July 1993.
122 1bid, 6th ser., vol. 219, col. 620, 19 February 1993.
123 Quoted in Norton, The Constitution in Flux, p.145.
124 Here We Stand, p.41.

125 Not that the Colonial Office experience has been used to good effect in Britain's
own constitutional arrangements. For instance, no old Colonial Office hands were used in
Harold Wilson's Constitution Unit set up in 1974. One former CO official apparently later
said he could have wept when he saw the inadequacies of the devolution legislation of the
1970s; interview with Robert Hazell, 5 July 1996.

126 Labour's Colonial Policy: I The Plural Society, Labour Party, London 1956,
pp.33f.
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Such devices, however, have not been for the British themselves. Safe-
guards did not need to be written into a political culture founded on Pym and
Hampden and a constitution forged in the face of the Jacobites. And their in-
troduction could trammel its flexibility, as Attlee for instance wrote in 1942,
‘Have we not found in dealing with the Dominions that the more we avoid pre-
cise definitions, the better'.127 Asquith in 1909 praised Britain's unwritten con-
stitution, "although some signs in the sky would seem to portend that this
happy state is not long to last" 128

Despite the growth of the state, in 1969 Lord Wade still regarded a writ-
ten constitution as superfluous.129 Lord Hailsham in the 1970s was the first
major figure to advocate this innovation, though it was not until the 1990s that
draft proposals began to appear with the Liberal Democrats' We, The People.
This was followed in 1992 by Tony Benn's Commonwealth of Britain Bill, the
only major constitutional proposal thus far to envisage the replacement of the
monarchy, either in Britain as a whole or in a future independent Scotland.
Benn's Bill, however, was more traditional in its approach to Parliamentary su-
premacy. In contrast, the Institute for Public Policy Research (IPPR) justified
its 1993 version on "the belief that restraints on the Executive and on the cen-
tralisation of power must be given constitutional rather than political force" 130

They thus share Shepherd's pessimism about Parliament as the safeguard
of liberties. Liberals have clearly come some way from their last experience of
government, when one Liberal minister commented, "Let us conceive a House
of Commons misrepresenting the people. I think they must be almost imbeciles
who can imagine such a situation."131 Instead, for reformers, the failure, in
their view, of Parliament to be as responsive and effective as J.A. Pease made
it out to be, is the central problem. For them, Jowitt's balancing trick between
efficiency and freedom has been tilted steadily in the direction of an often far
from effective Executive for too long. Whether the law, given the suspicions of
the judiciary, especially on the left, can achieve greater legitimacy is, however,

127 PRO: CAB 104/180, C.R. Attlee to W.S. Churchill, 22 July 1942.
128 Quoted in The House of Lords (1910), p.86.
129 House of Lords Debates, 5th ser., vol. 302, cols. 1031-2, 18 June 1969.

130 Institute for Public Policy Research, A Written Constitution for the United King-
dom, Mansell, London 1993, p.7.

131 j A. Pease, House of Commons Debates, 5th ser., vol. 16, col. 1454, 14 April
1910.

29



Peter Catterall

open to doubt.!32 Furthermore its elevation also, to the British mind, involves
the cardinal sin of inflexibility, hence Lord Nolan's recent preferences for
codes of practice governing public life to the more cumbersome, and not nec-
essarily more effective use of legislation. 133

The drafting of written constitutions is a symptom of the coming together
of the various threads of the movements for constitutional reform by the late
1980s. However, it remains, perhaps because of the caveats given above, very
much a minority pastime. James Cornford, who went from the Outer Circle
Policy Unit to the IPPR and thence to chairing the two year Constitution Unit
exercise set up in 1995, found little enthusiasm for it even amongst legal circles
on the left.134 Nor is there much more support amongst Liberal Democrats,
and Holme has used his influence to try and ensure a written constitution con-
tinues to have a a low priority in their manifestoes. His preference would in-
stead be for the incorporation of the European Convention on Human Rights
(ECHR) into UK law. Britain, after all, played a large part in drafting the
ECHR and has always complied with its rulings, but de jure incorporation
would mean less recourse by British citizens to the lengthy and expensive
process of referral to the European Court of Human Rights at Strasbourg.135 It
is by such senatim reforms that constitutional change is most likely. This has
been recognised by the Constitution Unit. Its remit has been to produce pro-
posals to tackle specific constitutional issues, such as devolution or the House
of Lords, and prepare the ground for change.

Continuity rather than change has, however, been the hallmark of Britain's
constitutional arrangements throughout the twentieth century. Such major shifts
as have occurred have tended to have an extra-territorial dimension to them;
such as the 1921 Anglo-Irish Treaty and the 1949 Ireland Act, the Statute of

132 Norton, The Constitution in Flux, pp.253-258; Garrett, p.40. After all, part of the
background to the founding of the Labour Party was the need to seek Parliamentary redress
from the judge-made trade union case law of the 1890s. Lord Gardiner's concern that a Bill
of Rights "either contains something which is already law, or is in such general terms that it
is impossible to say what effect it would have" (House of Lords Debates, 5th ser., vol. 302,
col. 1046, 18 June 1969), meanwhile remains a source of criticism (see Beer, pp.203-4).
Norton, indeed, argues that such general provisions would, amongst other things, under-
mine existing safeguards against racial abuse provided by, for instance, the Public Order Act
1936 or the Race Relations Acts. See Philip Norton, The Constitution: The Conservative
Way Forward, Conservative Political Centre, London 1992, p.8.

133 Hennessy, The Hidden Wiring, p.183.

134 Interview with James Cornford, 8 May 1996.

135 Holme interview
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Westminster 1931 or the entry to the European Community in 1973. In internal
arrangements there has been less dramatic change. In 1905 Balfour told Ran-
dall Davidson "his resignation may be hereafter looked back to in history as the
ending of the present Parliamentary and Constitutional position" 136 Balfour
was, however, too melodramatic. Admittedly he and Davidson were both
shortly engulfed in the major political contest which culminated in the 1911
Parliament Act, but the significance of that Act was arguably as much for its
social as its constitutional effects. Certainly it did not effect a major adjustment
of the balance of power between the two Houses, rather it merely clarified the
nature of that balance.

Another of Davidson's correspondents predicted disestablishment by the
end of his tenure as Archbishop of Canterbury.137 This has not occurred, but
no-one could deny that there has been substantial change to the relationship
between Church and State in the twentieth century. The principal constitutional
arrangements have remained in place, but their nature and relationships have
been incrementally altered. More substantial changes were discussed towards
the end of and immediately after the Great War. These ideas, however, foun-
dered on party political differences, post-war austerity and the success of Sinn
Féin, which helped to undermine the movement towards legislative devolution.

The Second World War was to have less effect on constitutional thinking.
The radicalism of 1940-41 was concerned more with the failings of an appeas-
ing and incompetent Tory elite and with inequality of sacrifice. The calls for
revolution therefore from, for instance, Orwell's Searchlight series, focused
more upon property and nationalisation than new constitutional forms.138 And,
despite its title, the only book in the wartime Democratic Order series (from a
more orthodox position on the left) edited by Francis Williams which looked at
constitutional arrangements was Ivor Jennings' book, Parliament Must Be Re-
formed.139

136 Archbishop Randall Davidson Papers, vol. 5, fol. 45, notes on a conversation with
A.J. Balfour, 1 October 1905, Lambeth Palace Library, London.

137 1bid., fol. 16f, Lord Halifax to Archbishop Davidson, 20 January 1903.

138 See John Newsinger, George Orwell and Searchlight: A Radical Initiative on the
Home Front, in: Socialist History 9 (1996), pp.55-81

139 W Ivor Jennings, Parliament Must Be Reformed, Kegan Paul, Trench, Trubner
and Co, London 1941, Democratic Order series No. 8.
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This is not a sign of the ludicrous complacency of Mr Podsnap,140 but of
the primacy of property and planning in thinking on the left in the aftermath of
the 1930s. However, Jennings' work or the advocacy on the right of PR by fig-
ures like Leo Amery141 shows constitutional reform continued to be discussed.
Nevertheless, it has to be accepted that most constitutional thinking in Britain
in the first half of the twentieth century was self-referential, though given
events elsewhere it is not surprising that external models, with the exception of
the United States, did not really commend themselves in these years. However,
with the advent of the Attlee Government, interest in constitutional reform
again gathered, not least in the French system of droit administratif. If the
temperature of the constitutional reform debate increased in the 1970s that did
not mean that the issue had been entirely dormant before, though it did come to
be expressed in different ways.

There also continued to be reference to overseas examples. These, how-
ever, seem to have cropped up very much on a case by case basis. Nor does
entry to the European Community, initially at least, seem to have had much
impact upon this. The interest taken in the German electoral system in the
1970s, for instance, would probably have occurred whether or not Britain was
in the Community, whilst other facets of the period, such as Scottish national-
ism, reflected at the time considerable hostility towards Europe. There were, in
any case, some difficulties in borrowing from European practice. Apart from in
Scotland, the basis of the legal system in Britain is different. Comparators,
during debates on freedom of information or Bills of Rights since the 1960s
have therefore always been, and continue to be Commonwealth countries or
the United States, rather than Continental partners.142

Nevertheless, the growing impact of Europe upon Britain, especially since
the Single European Act, has meant that there is an increasing awareness that
Parliament and constitutional arrangements have to be seen in a European
context. 143 The result has been seen particularly at the regional and local level.
Parliament has been much slower to respond and to try and establish its role in
the new situation in which it finds itself. Instead substantial minorities in both

140 See Charles Dickens, Our Mutual Friend, Oxford University Press, London 1952
(first published 1864-65), chapter XI, especially p.133.

141 Amery, The Future of Parliament, p.7.

142 See, for example, the letter of Francesca Klug, policy adviser to Charter 88 to the
Daily Telegraph, 3 July 1996.

143 Most radically, Donald Sassoon has argued that the problem is not so much that
Britain does not have a written constitution, but that the European Union does not, Social
Democracy at the Heart of Europe, Institute for Public Policy Research, London 1996.
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major parties have been locked into a frequently ill-defined and therefore ster-
ile debate about the preservation of Parliamentary sovereignty. However, as
Ian Harden has recently pointed out, much less effort has hitherto gone into
actually clarifying the ambit of that sovereignty within a European context in
the way that is provided, for instance, under the German constitution by the
concept Kompetenz-Kompetenz.144 With the constitutional point at issue in-
creasingly not just how to maintain the balance that Jowitt identified, but to
balance the competences and interests of the member state and its constituent
parts and those of the Community, perhaps some borrowing of constitutional
concepts such as this one from Britain's European partners might, however, in
fact now be in order.

144 1an Harden, The European Union and its influence on constitutional reform in the
UK, Paper presented to an LSE Public Service Seminar, 5 July 1996, p.7.
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